The Arkansas Department of Education (Department) has been asked to provide a review of case and statutory law concerning prayer and religion in public schools.  The following information is a general survey of some of the United States Supreme Court  and other federal court (Court) decisions relating to prayer and religion in public schools. This survey should not be relied upon as exhaustive legal research for any particular fact issue currently involving a public school district.  Please consult your local legal counsel concerning any particular fact issues involving prayer and religion in your public school district.  Likewise, you may wish to review Attorney General Opinions 84-198, 85-133, 88-115, 89-063 and 00-256.  This review of Supreme Court decisions focuses on two (2) primary subject areas:  (1) prayer in school, and (2) equal access to school facilities by student religious groups or individuals.

Public schools, as a part of government, are free to acknowledge the religious heritage of our nation as long as they do it in a way that does not endorse religion.  For example, the United States Constitution (Constitution) permits public schools to officially recognize such events as Thanksgiving, Christmas, and other national religious holidays or acknowledgements.  Likewise, there is no constitutional barrier to public school participation in the singing of the National Anthem or other patriotic songs, or the use of patriotic slogans such as "God Bless America" as long as the purpose is not to endorse religion.

I.
PRAYER IN PUBLIC SCHOOL

There are two (2) fundamental constitutional principles that must be balanced against each other when one considers the subject of prayer in school.  These two (2) principles are an individual's First Amendment right to freedom of speech and the First Amendment's Establishment Clause (the Establishment Clause prevents government from establishing or prohibiting the free exercise of religion).  Neither right is absolute, and each must be balanced against the governance of other constitutional rights and obligations.

A.
The Establishment Clause

In Engel v. Vitale (1962), the Court ruled that the reading by students of a non-denominational prayer prepared by school authorities as a part of a daily devotional prayer violated the Establishment Clause.  Engel v. Vitale, 370 U.S. 421 (1962).  In Abington School District v. Schempp (1963), the Court ruled unconstitutional Pennsylvania and Maryland laws calling for Bible readings or the Lord's Prayer to be read over the school intercom.  Abington v. Schempp, 374 U.S. 203 (1963).  In Karen B. v. Treen (1981), the Court ruled unconstitutional a Louisiana law allowing teachers to ask if students wished to offer a prayer at the start of the day, and if no one volunteered, to lead the prayer themselves.  Karen B. v. Treen, 653 F. 2d. 897, 902 (5th Cir. 1981), aff'd, 455 U.S. 913 (1982).  In Wallace v. Jaffree (1985), the Court ruled unconstitutional an Alabama statute that added "or voluntary prayer" to a moment of silence law which authorized a period of silence or meditation by students or faculty in Alabama public schools.  Wallace v. Jaffree, 472 U.S. 38 , 105 S. Ct. 2479 (1985).  In Lee v. Weisman (1992), the Court ruled unconstitutional a school board policy inviting members of the clergy to lead prayer at graduation, even though students are not compelled to attend graduation ceremonies.  Lee v. Weisman, 505 U.S. 577 (1992).  In Santa Fe Independent School District v. Doe (2000), the Court ruled unconstitutional a school board policy that explicitly and implicitly encouraged school prayer at a school-sponsored event (i.e., a high school football game) by a speaker representing the student body, under the supervision of school faculty, and over the school's public address system.  Santa Fe Independent School District v. Doe, 530 U.S. 290, 120 S. Ct. 2266 (2000).  All of these cases turn upon the degree of school district (i.e. government) involvement in "school prayer".  The bottom line is that the Establishment Clause requires government (i.e. school district or state) neutrality toward religion and generally any school or government sponsored prayer has been ruled unconstitutional.   Ever since Lemon v. Kurtzman, 403 U.S. 602 (1971), the Court has used a three-part test (the Lemon Test) to determine if an establishment clause violation exists.  The analysis consists of three questions which are:  (1) Does the policy or practice have a regular (non-religious) purpose?  (2) Is the primary effect of the policy or practice one which neither advances nor prohibits religion?  (3) Does the policy or practice avoid an excessive entanglement with religion?  If the answer to ALL three questions is in the affirmative, then the policy and practice is constitutional.


B.
Freedom of Speech

In Tinker v. Des Moines Independent Community School District (1969), the Court directly affirmed public school students and employee's First Amendment right to free speech.  The Court stated, "It can hardly be argued that either students or teachers shed their constitutional rights to freedom of speech or expression at the schoolhouse gate.  This has been the unmistakable holding of this Court for almost fifty (50) years."  Tinker v. Des Moines Independent Community School District., 393 U.S. 503, 506 (1969).  In Board of Education of  Westside Community School v. Mergens (1990), the Court ruled that, "There is crucial difference between government speech endorsing religion, which the Establishment Clause forbids, and private speech endorsing religion, which the Free Speech and Free Exercise Clauses protect."  Board of Education of Westside Community School v. Mergens, 496 U.S. 226, 250 (1990).  In Lamb's Chapel v. Center Moriches Union Free School District (1993), the Court made clear that a school district cannot restrict or deny limited open-forum access to school facilities simply based upon religious context (that is, to treat religious speech less favorably than other speech) and to do so amounts to unconstitutional viewpoint-based discrimination.  Lamb's Chapel v. Center Moriches Union Free School District, 508 U.S. 384, 394 (1993).  In Santa Fe Independent School District v. Doe,  the Court clearly stated again that, "Nothing in the Constitution as interpreted by this Court prohibits any public school student from voluntarily praying at any time before, during or after the school day."  Santa Fe Independent School District v. Doe, 120 S. Ct. 2266 (2000).  In Tinker, the Court also ruled that although a student's or teacher's freedom of speech is not absolute, a school district must have very weighty justification to censor speech.  The Court explained that school administrators can only prohibit speech by students when the speech "materially and substantially interfere[s] with the requirements of appropriate discipline in the operation of the school."  Tinker, 393 U.S. at 509.  Therefore, it is clear that a student or employee of a school district generally has the right to pray any time at school, as long as the prayer does not materially and substantially interfere with the appropriate discipline and operation of school.

II.
EQUAL ACCESS TO SCHOOL FACILITIES

In Goodwin v. Cross County School District No. 7 (1973), the Court ruled unconstitutional the distribution of Gideon Bibles on public school grounds.  Goodwin v. Cross County School District No. 7, 394 F. Supp. 417 (E.D. Ark. 1973) and Meltzer v. Board of Public Instruction of Orange County, Fla, 548 F.2d 559 (5th Cir. 1977), reh. 577 F.2d 311 (5th Cir. 1978), Cert. Denied 439 U.S. 1089 (1979).  However, the Court has held that it is a violation of the Freedom of Speech Clause for a school district to provide access to school facilities to some groups and deny said access to facilities to other groups based on religious context or view points.  Lamb's Chapel v. Center Moriches Union Free School District, 508 U.S. 394 (1993) and Good News Club v. Milford Central School, 121 S. Ct. 2093 (2001).  Accordingly, it is clear that a school district that opts to provide limited open forum access for meetings and other events before or after school hours may not choose to suppress such access simply based on the fact that the speech contains a religious perspective.  Widmar v. Vincent, 454 U.S. 269 (1981).

In addition, Congress has enacted the Equal Access Act of 1984, codified at 20 U.S.C. § 4071, et seq.  The act provides in part:

(a)
It shall be unlawful for any public secondary school which receives Federal financial assistance and which has a limited open forum to deny equal access for a fair opportunity to, or discriminate against, any students who wish to conduct a meeting within that limited open forum on the basis of the religious, political, philosophical, or other content of the speech at such meetings.

Likewise, Arkansas has a very similar act, codified at Ark. Code Ann. § 6-21-201, et seq., which applies to state funded secondary schools.  Both acts prohibit denial of access to students wishing to conduct religious meetings or events at school facilities if an opportunity is provided to other students to conduct other non-school sponsored meetings or events.

Any school district that provides limited open forum access may wish to consider the following:

1.
The school district shall not deny any student-initiated group access to school facilities during non-instructional time on the basis of religious, political, philosophical or any other content to be addressed at such meetings.

2.
The school district may deny the use of facilities to any groups that it believes will disrupt the school program or threaten the health and safety of students and staff.

3.
The school district should identify the non-instructional time period(s) set aside for student-initiated meetings before or after actual classroom instruction times.  Meetings may also be held during the lunch period.

4.
The following criteria should be met  for limited open forum meetings:


a.
The meeting is voluntary and student initiated.

b.
The school district or school personnel shall not sponsor the meeting.  The school or staff shall not promote, lead or participate in a meeting.

c.
The assignment of a teacher, administrator or other school employee to a meeting for custodial purposes shall not constitute sponsorship of the meeting.

d.
The meeting may not materially or substantially interfere with the orderly conduct of educational activities within the school.

e.
Non-school persons shall not direct, conduct, control or regularly attend activities of student groups.

