   USE OF BUSES BY OUTSIDE GROUPS
Please be advised that Ark. Stat. Ann. 80-1816 (1960 Repl.) states that "All motor vehicles owned and operated by public school districts in Arkansas and used exclusively for school purposes shall be exempt from taxation by the State, County or Municipality.  This exemption to include license tag fees and charges as well as property taxes." (Emphasis ours).

I am unable to find any specific statutory authorization for renting or loaning school buses, keeping in mind that school (public) property cannot be used for private purposes.  However, it is apparent from Ark. Stat. Ann. 80-1816 that school buses for other than "school purposes" shall be licensed in accordance with the laws of Arkansas and that upon such use they lose their tax exemption.

I trust this fully answers your inquiry.  If you have further questions concerning this matter we will be happy to advise you.

Very truly yours,

JOE PURCELL

Attorney General

******************************************************************************

Opinion No. 90-311
December 20, 1990

The Honorable Jack Gibson

State Senator

P.O. Box 308

Dermott, Arkansas  71638

Dear Senator Gibson:

This is in response to your request for an opinion on the following question:

Is there any statute or law in the State of Arkansas that prevents the public school buses of a district from transporting private school students?

I assume, as an initial matter, that you are referring to the use of public school buses to transport private school students free of charge.  With regard to the lease of public school buses, see Attorney General Opinion Number 90-155, a copy of which is enclosed.

In my opinion, the answer to your question is "yes".  The Arkansas Constitution, Art. 14, 2  provides as follows:

No money or property belonging to the public school fund, or to this State for the benefit of schools, or universities, shall ever be used for any other than for the respective purposes to which it belongs.

Additionally, Art. 14,  3 provides that no school taxes shall be appropriated for any other purposed nor to any other district than that for which they are levied.

In my opinion these provisions would prohibit the use of a public school district's buses for the transportation of private school students.  Such an action would necessarily involve the utilization of school property for purposes other than those to which it belongs, and would be tantamount to school district taxes being used for other than public school purposes.

Additionally, should a school district allow its buses to transport private school students, it would in my opinion lose its tax exemption on the buses under A.C.A. 6-19-112.

The foregoing opinion, which I hereby approve, was prepared by Assistant Attorney General Elana L. Cunningham.

Sincerely,

RON FIELDS

Attorney General

******************************************************************************

Opinion No. 90-155
June 12, 1990

The Honorable Tommy E. Mitchum

State Representative 

P.O. Box 2082

Batesville, AR  72501

Dear Representative Mitchum:

This is in response to your request for an opinion on two questions involving the leasing of a school district bus.  Specifically, you note that the Batesville American Legion Program, (a nonprofit organization), wishes to lease a bus from the Batesville School District for the purpose of transporting Batesville American Legion baseball players to their away games.  You also indicate that the consideration for the lease will consist of the lessee providing the maintenance and insurance on the bus.  Finally, you note that a number of Batesville High School baseball players will play on the American Legion team.

Your first question relative to these facts is as follows:

(1)
Can the Batesville School District legally lease one of its buses to the Batesville American Legion Program for the purpose outlined above?

It is my opinion that no provision of law prohibits the leasing of a school district bus to a nonprofit entity.  Such authority is likely conferred on the school district board of directors in A.C.A.  6-13-620(12) (Supp. 1989).  This office has previously cited this section for the proposition that school district property may be leased.   See Unofficial Opinion No. 86-479.  It is advisable, however, to check with the State Board of Education, which, in conjunction with the

Highway Commission, has the authority to adopt rules and regulations governing the operation of school buses in the state.  A.C.A.  6-9-111.  Assuming they have adopted no prohibitory rule on the topic, the school district, in my opinion, is not prohibited from leasing the school bus.

Your second question is as follows:

(2)
If the school district can legally lease the bus, and if the American Legion Program provides the driver and the insurance as set out above, does the Batesville School District have any liability for damage caused by the negligent operation of the bus by the lessee?

The answer to this question, as it is drafted, in my opinion, is a qualified "no".  Firstly, as a general rule, school districts are immune from liability for damages.  A.C.A.  21-9-301.

Secondly, the school district would, in my opinion, not be liable for the negligent acts of the lessee absent an agency relationship, or an employer/employee relationship, or some form of joint venture between the lessor and lessee.  The mere fact of the lease should not impose vicarious liability on the school district for the acts of the lessee.  The extent of the relationship between the two entities, however, is a factual question.

There are some other problems, however, with the proposal.  It should be noted in this regard that school districts are required by statute to maintain liability insurance on all of their motor vehicles.  A.C.A.  21-9-303.  There is no provision of this statute which exempts school district motor vehicles which have been leased by the school district.  Thus, the statute requires the school district to maintain it's own insurance on the leased bus.  But there is another, more practical reason for the school district to do so.  If the school district itself is uninsured, it will be liable as a self-insurer for any negligence on  its part.  An example is helpful.  In the event the school district allows the lessee to provide insurance on a bus, and does not maintain its own insurance, and thereafter an accident occurs which is a result of a defect in the bus, (a defect which existed prior to the lease, and which the school district could and should have repaired), the school district may be liable for its own negligence, and without insurance the school district will be liable as a self-insurer for the damages.   Sturdivant v. Farmington, 255 Ark. 415, 500 S.W. 2d 769 (1973).

We are aware that the possibility of this factual scenario actually occurring may be remote, but believe it gives added incentive to the school district to comply with the law and maintain its own insurance on the bus.  Other provisions of the lease may be negotiated around this requirement.

The foregoing opinion, which I hereby approve, was prepared by Assistant Attorney General Elana L. Cunningham.

Sincerely,

STEVE CLARK

Attorney General

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

Opinion No. 95-290
October 31, 1995

The Honorable Michael K. Davis

State Representative

15232 Highway 90 West

Ravenden Springs, Arkansas 72460

Dear Representative Davis:

This is in response to your request for an opinion on two questions relating to the use of vans to transport public school students to school related activities.  Specifically, you indicate that the Pocahontas School District purchased a passenger van with the capacity of fifteen to transport students to various activities.  You note that it is your understanding that federal law prohibits dealers from selling or leasing vehicles with a capacity of more than ten person, intended for transporting students to and from school or school related activities, unless the vehicles comply with the applicable federal school bus safety standards.  Your two questions in this regard are as follows.

1.
Can a van designed to carrying fourteen students and one adult driver be legally used in transporting students to school-related activities?

2.
If a school uses a van to transport students, what liability exposure is placed on the school board?

As you have noted, federal law prohibits a motor vehicle dealer from selling a van which seats over ten persons to a school district when the van does not meet federal school bus specifications.  See 49 U.S.C. 30125 and 30112 (Supp. 1995).  The dealer may be subject to a civil penalty for such sale.  See 49 U.S.C. 30165 (Supp. 1995).  Federal law, however does not provide any sanction for the Ause@ of such vans, once purchased by the school district, on the highways of the various states.  This issue, however, may be addressed by state law.  Arkansas law gives the State Board of Education the authority to prescribe uniform rules and regulations governing the design and specifications of school buses.  See A.C.A. 6-19-102(e) and 6-19-111(a).  The State Board of Education has adopted the AArkansas Department of Education Specifications Governing School Bus Design@ (April 11, 1994).  These extensive regulations apply to all buses which would accommodate more than ten persons.  Section 3.01.  The regulations states that:

The following standards address modifications as they pertain to school buses that, with standard seating arrangements prior to modification would accommodate more than 10 persons.  If by addition of a power lift, mobile seating device positions or other modifications, the capacity is reduced such that vehicles become multi-purpose vehicles (MPV=s) the intent of these standards is to have these vehicles be required to meet the same standards they would have had to meet prior to such modification, and such MPV=s are included in all references to school buses and requirements for school buses which follow.

The intent of this regulation to apply to all Aschool buses@ despite their seating capacity is clear.  The term Aschool bus@ is defined in the Arkansas Code at 27-49-219(e) as Aevery motor vehicle owned by a public or governmental agency and operated for the transportation of children to or from school or privately owned and operated for compensation for the transportation of children to or from school.@  This definition would not seem to apply to buses used to transport children to and from Aschool related activities@ as your question suggests.  Certainly, however, the federal specifications do apply to the transport of students to and from school related activities.

In response to your first question, therefore, it is not Alawful@ to use a van designed for carrying fourteen students and one adult driver to transport students to school related activities when the van does not meet all federal specifications for school buses.  There does not appear to be any federal law sanction, however, for the unlawful use of such vans by a school district.  In addition, in light of the Arkansas statutory definition of a Aschool bus,@ it may be argued that the state regulations do not apply to such vans when used solely to transport students to and from Aschool related activities@ rather than to and from Aschool.@  The potential liability of the school district and school district employees and board members, however, as discussed in response to your second question, may be sanction enough to convince the district to forgo use of such vans.

In response to your second question, it should be note initially that school board directors are immune from tort liability or suit for damages for their official actions, except to the extent that they may be covered by liability insurance.  See A.C.A. 21-9-301 (Cum. Cupp. 1993).  See also Cousins v. Dennis, 298 Ark. 310, 767 S.W.2d 296 (1989).  Thus, under state law, the extent of any liability insurance, would be the Aexposure@ placed on the School Board.  It is impossible to rule out, however, a potential federal cause of action, most likely brought under 42 U.S.C. 1983, under the facts you have mentioned.  Of course, the success of any such suit is not guaranteed, and would depend upon the  particular facts giving rise to the cause of action.  When school directors are sued under this provision, they are entitled only to Aqualified immunity,@ the test of which turns upon the Aobjective legal reasonableness of the action@ assessed in light of legal rules that were Aclearly established@ at the time the action was taken.  See Anderson v. Creighton, 483 U.S. 635 (1987).  Although the applicability of 42 U.S.C. 1983 may depend upon the particular facts, if applicable, it appears that qualified immunity may not operate to immunize the action of purchasing a van for school use when Aclearly established@ federal law provides that such vans do not meet federal requirements for school buses.  In this situation, therefore, the school board directors may have some liability exposure under federal law for which no immunity will apply.

The foregoing opinion, which I hereby approve was prepared by Deputy Attorney General Elana C. Willis.

Sincerely,

WINSTON BRYANT

Attorney General

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

Opinion No. 99-122
June 9, 1999

The Honorable Tom Courtway

State Representative

P.O. Box 56

Conway, Arkansas 72033-0056

Dear Representative Courtway:

This is in response to your request for an opinion on two questions concerning school buses or other vehicles used to transport children to or from school and/or school-related activities.  Your questions are as follows:

1. Whether a school district may purchase a bus for the purpose of transporting students to and from extra-curricular activities (such as sporting events) and the bus not be in the color scheme of national school bus yellow?  In other words, under Arkansas law is it permissible for a school district to purchase or lease a bus for use by its athletic teams, band, or other extra-curricular activities which is not >school bus yellow?=
2. Whether the state specifications for school buses apply to  buses or other vehicles used to transport students to or from extra-curricular activities of a school district.

RESPONSE
Although the issue in not entirely clear from a review of Arkansas law, it is my opinion that the answer to your first question is Ano.@  A school district may not purchase or lease a bus for use in connection with student extra-curricular activities if the bus is not Anational school bus yellow.@  In my opinion the answer to your second question is Ayes.@  Although this conclusion does not appear readily from a review of the statutes and regulations, the Department of Education interprets the applicable specifications as applying to buses used in connection with extra-curricular activities and this interpretation will be upheld by a court unless Aclearly wrong.@
Question 1---May a school district purchase a bus for the purpose of transporting students to and from extra-curricular activities (such as sporting events) and the bus not be in the color scheme of national school bus yellow?
In my opinion the answer to this question is Ano.@  It should be noted as an initial matter that state law governs your specific question about the color of school buses.  Federal law also governs the specifications of buses purchased or leased by school district, but the federal specifications do not address the color of the buses.

A quick summary of the parameters of the federal law will be helpful.  Federal law prohibits a motor vehicle dealer from selling a new vehicle which seats a driver and more than ten passengers
 to a school district if the vehicle is likely to be used significantly to transport students to or from school or an event related to school, unless the vehicle meets the federal specifications for Aschool buses.@ 49 U.S.C. '' 30125 and 30112. See also 49 C.F.R. ' 571 et seq., and Op. Att=y Gen. 95-290. The federal law clearly applies to vehicles used for extra-curricular activities.  Motor vehicle dealers are subject to civil penalties for violation of the federal law.  See 49 U.S.C. ' 30165 and National Highway Traffic Safety Administration ANHTSA Announces Penalties for Selling Vans as School Buses@ (http://www.stnonline.com/core2_files/bbs/van/delrvanfine.htm).

In response to your first question therefore, any Aschool bus@ as defined by federal law, Apurchased@ or Aleased@ by a school district must comply with federal specifications.  The color of school buses, however, is not governed by federal specifications.  This requirement is found in the state law specifications for school buses.  See AArkansas Department of Education Specifications Governing School Bus Design@ (1994).  Section 10.01 of these specifications provides that AChassis, including wheels and front bumper, shall be black; hood, cowl and fenders shall be national school bus yellow.@  In addition, section 42.01 of the specifications provides that Athe school bus body shall be painted uniform color, National School Bus Yellow.@
A question arises however, as to whether these specifications apply to buses or other vehicles used only to transport students to or from extra-curricular activities. (This is in fact the second question you pose.)  The federal specifications clearly apply in such instance.  The state specifications do not address this question and do not generally define the term Aschool bus.@

The state specifications state that they are adopted under the authority of A.C.A. '' 6-21-301, -304 and -305.  That subchapter is entitled AAcquisition of Commodities Generally,@ and provides that local school boards shall have the exclusive jurisdiction for the purchase of ATypes A, B, C, and D school buses.@  A.C.A. ' 6-21-304(b)(1) (Supp.1997), The same statute defines and distinguishes the different Atypes@of school buses according to their body type, gross weight, and engine placement. See A.C.A. ' 6-21-304(c)(1), (2), (3) and (4).  Each is defined as being designed for carrying more than ten person.  Id.  This same statute also gives the Department of Education the authority to draw up the minimum specifications for Aall school buses.@  See A.C.A. ' 6-21-304(b)(2).  Other statutes also empower the State Board of Education in this regard.  See A.C.A. ' 6-19-102(e) (AThe buses shall be of such specifications as may be prescribed by uniform rules and regulations of the State Board of Education@); and A.C.A. ' 6-19-111(a) (AThe State Board of Education shall adopt and enforce regulations not inconsistent with this act to govern the design and operation of all school buses used for the transportation of school children when the buses are owned and operated by any school district or privately owned and operated under any contract with any school district in this state.@) (Emphasis added).

Despite the lack of a specific written regulation in this regard, it is my understanding that the Department of Education interprets the state specifications as applying to all vehicles (of the requisite capacity) used to transport students to and from school or school-related activities.  The interpretation of an administrative agency charged with the enforcement of a statute is highly persuasive, and will be upheld by the courts unless Aclearly wrong.@  See Arkansas State Medical Board v. Bolding, 324 Ark. 238, 920 S.W. 2d 825 (1996); Douglass v. Dynamic Enterprises, Inc., 315 Ark. 575, 869 S.W.2d 14 (1994); Junction City Sch. Dist. v. Alphin, 313 Ark. 456, 855 S.W.2d 316 (1993); Brimer v. Arkansas Contractors Licensing Bd., 312 Ark. 401, 405 849 S.W.2d 948 (1993); Pledger v. Boyd, 304 Ark. 91, 799 S.W.2d 807 (1990); Arkansas Department of Human Services v. Green Acres Nursing Homes, Inc., 296 Ark. 475, 757 S.W.2d 563 (1988); Arkansas Contractors Licensing Bd. v. Butler Const. Co., Inc. of Barling, 295 Ark. 223, 748 S.W.2d 129 (1988); Ragland v. Arkansas Writers= Project, Inc., 287 Ark. 155, 697 S.W.2d 94 (1985), reh denied, 287 Ark. 155, 698 S.W.2d 802; Morris v. Torch Club, 278 Ark. 285, 645 S.W.2d 938 (1983).

Although the term Aschool bus@ is not defined in the pertinent state specifications, it is variously defined in other portions of the Arkansas Code.  One definition, in the AUniform Act Regulating Traffic on Highways of Arkansas@ (A.C.A. ' 27-49-219(e)), restructs the definition to vehicles Aowned by a public or governmental agency and operated for the transportation of children to or from school or privately owned and operated for compensation for the transportation of children to or from school.@ (Emphasis added.)  See also Op. Att=y Gen. 95-290.  As mentioned previously, however, one statute empowering the State Board of Education to enact school bus specifications refers broadly to buses used Afor the transportation of school children.@  See A.C.A. ' 6-19-111(a) (Repl. 1993).  In addition, a more recent statute, imposing additional specifications for school buses, defines that term as Aevery motor vehicle owned by a public school district or a private school or a governmental agency and operated for the transportation of children to or from school or school-sponsored activities.@ A.C.A. ' 6-19-117(a) (Supp. 1997) (Emphasis added.)

I cannot state, in light of these definitions, that the interpretation of the Department of Education applying its specifications to buses used in connection with extra-curricular activities is Aclearly wrong.@  It is therefore my opinion that the answer to your first question is Ano.@
Question 2----Do the state specifications for school buses apply to buses or other vehicles used to transport students to or from extra-curricular activities of a school district?

It is my opinion, consistent with the discussion above, that the answer to this question is Ayes.@  The state specifications apply to buses or other Avehicles@ that Awith standard seating arrangement prior to modification would accommodate more than 10 persons.@  Specifications Governing School Bus Design, Section 3.01.  Although the specifications are not entirely clear in their application to vehicles used solely to transport students to and from extra-curricular activities, it is my opinion that a court would uphold the Department=s application of these specifications to such vehicles.

Senior Assistant Attorney General Elana C. Wills prepared the foregoing opinion, which I hereby approve. 

Sincerely,

MARK PRYOR

Attorney General

MP:ECW/cyh
Opinion No. 99-290

December 9, 1999

The Honorable Ed Wilkinson
State Representative
P.O. Box 610
Greenwood, AR 72936-0610

Dear Representative Wilkinson:

This is in response to your request for an opinion on the following questions:

1. Is it permissible under Arkansas laws for school districts to operate a bus charter business?

2. If so, are they subject to the Arkansas Department of Transportation rules and regulations pertaining to bus chartering operations?

3. Would they be subject to the regulations of Interstate Commerce Commission regulations and rules regarding commercial motor carriers?

4. Would such charter operations be allowed to use tax free dyed fuel as school buses do?

5. Would they be required to carry the minimum $5 million liability insurance?

6. Would they be required to obtain an Arkansas State Apportioned Vehicle tag?

7. Would drivers be required to meet Federal Motor Carriers Safety Requirements for training, log books, and hours of service?

RESPONSE

The general nature of these questions precludes a conclusive response. The questions are asked in the abstract, without reference to any of the surrounding facts and circumstances. Of primary relevance in this regard are the specific facts surrounding the bus or buses in question. All of the particular facts regarding the acquisition and use of the bus[es] would, I believe, have to be considered in order to thoroughly address the underlying legal issues.

I must also note that the scope of official opinions issued by this office does not ordinarily encompass questions of federal law, except as those questions involve or require the interpretation of state law. The questions you have raised regarding federal regulations and requirements may therefore have to be referred either to those respective federal offices or to the school districts’ local counsel for resolution. 

While I am thus unable to conclusively answer your questions as posed, I will address what in my view is the applicable general legal analysis to guide the factual review as to those questions pertaining to matters of state law.

Question 1 – Is it permissible under Arkansas laws for school districts to operate a bus chartering business?
As noted above, the specific facts surrounding the buses and the “bus chartering business” must be considered before attempting to resolve this question. Is this asked with regard to buses acquired for the chartering business? Or does this involve buses that are used for school-related purposes, and the district proposes to also use them for chartering?[1] I cannot fully assess a district’s authority in this regard without knowing, additionally, what is contemplated exactly by the phrase “bus chartering business.” The term “charter business,” in its ordinary sense, connotes a business involving the hiring or leasing of the bus or buses for temporary use. See generally Webster’s New Collegiate Dictionary 140 (1972) (defining “charter”). Because you have asked whether the school district can operate such a business, I assume that the district would provide the charter services; that is, someone or a group would hire the district’s bus on a temporary basis and the district would provide the transportation services.

If your question is directed toward a charter business that would provide transportation services for students, it is my opinion that such a business would, as a general matter, likely be authorized, assuming that the particular buses are in fact properly used for transporting students under the circumstances. As noted by a previous administration of this office, school boards have considerable discretion in determining matters relating to the transportation of pupils. Op. Att’y Gen. 96-072. It was concluded in Opinion 96-072, and I agree, that a school district might, under appropriate facts and circumstances as discussed therein, lawfully impose fees for transportation. Accordingly, as a general matter, it is my opinion that a district would in all likelihood be deemed to have authority to provide charter services for transporting students.

If the district proposes to provide private transportation services, that is, for private individuals or groups for non-school related purposes, then a question arises regarding the purpose served by such an operation. There is no specific statutory authority for a school district to establish a private bus chartering business. Nor, in my opinion can such authority reasonably be implied,


[1]You have not indicated whether the buses to be used in the charter business are school buses or whether they are otherwise currently regulated by the State Board of Education. See generally A.C.A. § 6-19-111 (Repl. 1993). The possible applicability of state regulations in this regard should be noted. I recently addressed several questions regarding the applicability of state specifications in connection with school district buses regularly used in transporting students to and from school-related extracurricular activities. Op. Att’y Gen. 99-122. That opinion did not address the occasional, one-time charter of a bus; nor did it involve the questions raised herein with regard to a bus chartering business.

as a general matter, from the school boards’ express powers. School boards have implied powers as well as express powers and are authorized to exercise those powers that may be fairly implied from the powers expressly granted and the duties expressly imposed. See generally Fortman, supra (stating that “[s]uch powers will be implied when the exercise thereof is clearly necessary to enable them to carry out and perform the duties legally imposed upon them.”) 257 Ark. at 132. Certainly, as noted above, school boards have broad authority in the area of transportation of students. But unless the object of the bus chartering business is somehow germane to the purpose of the board’s power to arrange student transportation, (see generally Safferstone v. Tucker, 235 Ark. 70, 73, 357 S.W.2d 3 (1962) (stating that every presumption is in favor of a school board’s proper exercise of power when its object is “reasonably germane to the purpose of the grant[,]”) then I believe this use of the school’s resources will likely be subject to challenge. Article 14 of the Arkansas Constitution states in relevant part: 

No money or property belonging to the public school fund, or to this State for the benefit of schools or universities, shall ever be used for any other than for the respective purposes to which it belongs.

Ark. Const. art. 14, § 2.

It is difficult, in the absence of specific facts, to conceive of a school purpose that would be served by the district’s operation of a private bus chartering business. This would presumably involve a considerable amount of resources, both financially and in terms of required manpower. The courts have, admittedly, consistently recognized the school boards’ wide discretion with regard to the conduct of schools in their districts. See generally King v. Cochran, 419 F. Supp. 54 (W.D.Ark. 1976), aff’d 551 F.2d 1133 and Safferstone, supra. This discretion is reflected in A.C.A. § 6-13-620, which provides that school district boards of directors are charged, generally, with the “care and custody of the … property belonging to the district[s]…” and are authorized to “[d]o all other things necessary and lawful for the conduct of efficient free public schools in the district[s].” A.C.A. § 6-13-20(1) and (12) (Supp. 1999). This office has previously cited this Code section for the proposition that a school district could lawfully enter into a contract to provide transportation for parochial school students. Op. Att’y Gen. 98-207. This latter opinion, however, was based upon the fact that students in the district would be receiving transportation services in exchange for the district transporting the parochial school students. Thus, the arrangement clearly served an internal purpose of the school relating to the board’s powers and duties in the area of transportation. The constitutional prohibition against using school property for any purpose other than that to which it belongs (Ark. Const. art. 14, §2, supra), was not viewed as an obstacle to such an arrangement. Id. at 3.



The issue regarding the alleged misuse of school property or funds is necessarily intensely factual. I have been provided no facts in this instance weighing on either side of the issue. While I am inclined to question a school board’s general authority to provide private transportation services, I must note that it is difficult to draw any preliminary conclusions, let alone make any conclusive determination, in the absence of any facts surrounding the charter operations. The above discussion provides the general legal framework to guide the factual analysis.

Question 2 - If so, are they subject to the Arkansas Department of Transportation rules and regulations pertaining to bus chartering operations?

As stated above, I cannot opine conclusively regarding a school district’s authority to operate what is referred to in your questions as a “bus charter business.” Assuming, for purposes of your second question, that there are facts supporting the local board’s exercise of its discretion in this manner, then this question requires reference to the Arkansas Motor Carrier Act, as amended. A.C.A. § 23-13-203 et. seq. (1987 and Supp. 1999). This act applies to the transportation of passengers or property by “motor carriers,” over the public highways of the state. See A.C.A. § 23-13-204 (Supp. 1999). The regulation of such transportation is vested in the Arkansas State Highway and Transportation Department (“Department”). See A.C.A. § 23-13-207 (1987) and Acts 1989 (1st Ex. Sess.), No. 153. The term “motor carrier” is defined to include “both a common carrier by motor vehicle and a contract carrier by motor vehicle and any person performing for-hire transportation service without authority from the [Arkansas State Highway and Transportation Department.]” A.C.A. § 23-13-203(a)(9) (Supp. 1999). The term “person” includes corporations (A.C.A. § 23-13-203(a)(1)). Because a school district is a “body corporate,” (A.C.A. § 6-13-102)), a school-operated bus charter business would presumably be subject to regulation under the Motor Carrier Act. There is an exemption under the act for “[m]otor vehicles employed solely in transporting school children and teachers to and from school[.]” A.C.A. § 23-13-206(a)(1) (Supp. 1999). This exemption would, however, presumably not apply in the case of buses used to transport persons other than students or teachers. 

Whether the school district is operating as either a “common carrier” or a “contract carrier” is ultimately a question to be decided by the Department based upon the particular facts. In response to your general question, however, it is my opinion that the Department rules and regulations governing the transportation of passengers by motor carriers would likely apply to a school district operating a bus charter business (as the term “charter” is commonly defined), if in fact the buses are not being used solely to transport school children and teachers to or from school.

Question 3 - Would they be subject to the regulations of Interstate Commerce Commission regulations and rules regarding commercial motor carriers?

The Interstate Commerce Commission has been abolished. It is my understanding that the U.S. Department of Transportation, Federal Highway Administration, is the governing federal entity. To the extent this question requires the interpretation and application of the Federal Highway Administration requirements, the answer must be supplied by that federal agency. 

Question 4 - Would such charter operations be allowed to use tax free dyed fuel as school buses do?

Arkansas Code Annotated § 26-56-225 (Repl. 1991) authorizes the use of dyed distillate special fuel in, among other vehicles, “[s]tate and local government vehicles” and “school buses,” as those vehicles and buses are defined in Internal Revenue Service (“IRS”) Regulations. Id. at subsections (1) and (4). Whether either one of these subsections applies to the buses in question will likely depend upon the particular surrounding circumstances. I lack sufficient facts to make this determination. With regard to “local government vehicles,” however, it may be significant to note that the use of such vehicles to provide non-government transportation services may result in failure to meet the federal definition. See 26 U.S.C.S. § 4221 (regarding sales to a state or local government for their “exclusive use”) and Rev. Rul. 62-99 (addressing factual scenario involving use of school buses for non-government transportation).

The department responsible for administering A.C.A. § 26-56-225, the Arkansas Department of Finance and Administration, would make the final decision in this regard, based upon the specific facts at hand. The Director of the Department of Finance and Administration is authorized to assess taxes and penalties upon finding that a motor vehicle using dyed distillate special fuel was not excepted in § 26-56-225. See A.C.A. § 26-56-226. 

Question 5 - Would they be required to carry the minimum $5 million liability insurance? 

This refers, I believe, to insurance requirements imposed under federal law with respect to interstate motor carrier operations. See 49 C.F.R. Part 387.15 and 49 C.F.R. Part 387.35. In accordance with Rule 17.1 (entitled “General Safety Requirements”) of the Arkansas State Highway Commission General Rules of Practice and Special Rules Governing Carriers, the federal insurance/surety regulations “shall not apply to those carriers having only Arkansas intrastate authority.” (Emphasis added). If thus appears that the answer to this question will turn on whether the bus charter business at issue has interstate operations. I lack sufficient facts to make this determination. You may wish to consult the FHA in this regard, as I cannot opine regarding the federal requirements. 

Question 6 - Would they be required to obtain an Arkansas State Apportioned Vehicle tag?

I lack sufficient information regarding the buses in questions to address this issue. This would require reference to any applicable reciprocal agreement with another state or states relating to the operation of commercial motor vehicles, whereby the registration of such vehicles can be allocated and apportioned under a mutually agreed upon formula. See A.C.A. § 27-14-501 and –502 (Repl. 1994). 

Question 7 - Would drivers be required to meet Federal Motor Carriers Safety Requirements for training, log books, and hours of service?

Again, the factual nature of this question precludes a conclusive response. If, however, the school district is operating as a motor carrier under the jurisdiction of the Arkansas State Highway Commission, then it appears that federal safety requirements will apply pursuant to State Highway Commission Rule 17.1, supra, which provides:

All rules and safety regulations now or hereafter prescribed and adopted by the U.S. Department of Transportation, Federal Highway Administration, applicable to motor vehicles under the Federal Motor Carrier Safety Regulations as found in 49 C.F.R. Parts 383 through 399, not in conflict with the laws of the State of Arkansas, are hereby adopted and prescribed as the safety rules and regulations applicable to the interstate and intrastate operations of motor vehicles under the jurisdiction of the Commission.

As is apparent from the foregoing responses, many of the questions you have asked require factual determinations and as such cannot be resolved in the limited scope of an opinion from this office. I lack both the resources and the authority to act as a factfinder in resolving these matters. Additionally, several of the inquiries require administrative decisions by federal and/or state authorities. These authorities, rather than this office, are best suited to undertake the necessary review to resolve the underlying issues.

Assistant Attorney General Elisabeth A. Walker prepared the foregoing opinion, which I hereby approve.

Sincerely,


MARK PRYOR
Attorney General

MP:eaw/cyh 



� I assume your question has reference to a Abus@ with a seating capacity of more than ten passengers. 


�The specifications apply to school buses, Athat, with standard seating arrangement, prior to modification would accommodate more than 10 persons.@
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