POLICY STATEMENT 

Hearing and Review Procedures

This policy statement delineates the due process procedures for local education agencies (LEAs) and other applicants or recipients (hereinafter, “LEA”) who believe and allege that the Arkansas Department of Education (SEA) has violated applicable state or federal laws, rules, regulations or guidelines in an action affecting any program administered by the United States Department of Education (USDE) in which funds are provided to or through the SEA in accordance with a plan approved by the USDE.

I.
GENERAL


An LEA may request a hearing if it is aggrieved by any of the following actions of the SEA:

A. Failure to approve an LEA’s federal programs project application in whole or in part;

B. Termination of funding of an approved federal programs project in whole or in part;

C. Failing to provide funds in amounts in accord with the requirements of laws and regulations; or

D. An audit resolution requiring repayment of expended federal program funds from non-federal sources.

Any LEA, upon request, shall be granted a hearing by the SEA when that LEA believes and alleges that the SEA has violated applicable state or federal laws, rules or guidelines regarding A, B, C or D, above.

The provisions for a formal hearing outlined in this statement are not to be construed as limiting in any way the right of representatives of an LEA and the SEA to work together in an informal manner to comprise or resolve differences of opinion or understanding concerning actions or proposed actions of the SEA.  Only final actions taken by the SEA that are no longer subject to negotiation should be resolved under this policy.

II.
REQUESTS FOR HEARING

A. Request Format

A request for a hearing may be made by any person who has been designated by the LEA governing board to administer its federal programs.  The request must be in writing on the official forms or stationery used by the LEA for business letters.  The request must be postmarked no more than thirty (30) days following the LEA’s receipt of the notice of an action by the SEA from which relief is sought.  A request for a formal hearing should include at least the following:

1. The specific action by the SEA on which a hearing is desired;

2. The specific sections, paragraphs or pages of the laws, rules, regulations or guidelines allegedly violated by the SEA actions;

3. Copies of the available documents relating to the matter which may support the LEA’s position.

The official request for a hearing should be addressed to the Coordinator for School Improvement, Arkansas Department of Education, State Education Building, #4 Capitol Mall, Room 205-B, Little Rock, AR  72201-1071.

B. SEA Action

Upon receipt of an official request meeting minimum information requirements of subsection A above, the Coordinator for School Improvement (Coordinator) in consultation with the Federal Programs Liaison (Liaison) shall select a hearing date that is less than thirty (30) days from the date of receipt of the request.

The Coordinator shall send a notice of the date, time and place, when and where the hearing is to be held, and such notice shall be mailed at least ten (10) days prior to the date set for the hearing.

The notice to the LEA shall include information such as who may participate from the LEA and from the SEA, what types of materials may be presented and any other pertinent information which he deems necessary to expedite the hearing and the findings.

The Coordinator shall request from the Office of the Attorney General of Arkansas that a hearing officer from his/her staff be named to chair the hearing.  Should the Attorney General decline, the Coordinator in consultation with the Commission of Education shall name a disinterested person to chair the hearing.

III.
CONDUCTING THE HEARING

A. Hearing Authority

The hearing officer may act alone or select no more than two other persons to serve as a hearing panel or committee.

B. LEA Participants

The LEA coordinator and/or the superintendent of schools, members of the LEA governing body and others not to exceed a total of five (5) persons, not including witnesses, may actively participate in the review hearing.  The LEA shall designate a hearing spokesperson to coordinate its presentations who may be an attorney, a teacher, a parent or any other person deemed by the LEA to be able to best represent it during the hearing.

C. SEA Participants

The SEA participants shall include the Liaison and the SEA staff person who recommended the SEA action on which the hearing is being held and others not to exceed a total of five (5) persons, not including witnesses.  The Liaison or his/her designee shall serve as spokesperson to coordinate the SEA hearing presentations.

D. Records

In addition to the hearing participants, the SEA shall arrange to have a non-participating person or persons present who will record and finally transcribe all proceedings of the hearing.

E. Public Hearing

All hearings shall be open to the public, except that any testimony relating to privileged matters such as performance of pupils or teachers may be taken in a session closed to the public.

F. Location

The hearing officer may conduct the hearing as he/she deems advisable so long as all participants have an opportunity to present views and information bearing on the matter being reviewed.  The hearing may be held in whole or in part at the LEA site if, in the opinion of the hearing officer, this would expedite a settlement of the issue.

G. Ruling and Notice

No later than ten (10) days following the hearing, the hearing officer shall issue a written ruling including the reasons therefore and a copy of the transcript to the aggrieved LEA. 

H. Expenses of Hearing Officers

Travel and other expenses incurred by the hearing officer or members of a hearing committee shall be reimbursed from appropriate federal program funds at the rate allowed for employees of the State of Arkansas.  At the option of the SEA, a pre-negotiated per diem may be paid in lieu of expenses to persons who are not employed by the State of Arkansas.

IV.
APPEALS TO THE SECRETARY OF THE U.S. DEPARTMENT OF EDUCATION

A.
Any applicant or recipient aggrieved by the failure of an SEA to rescind its final action after a hearing as described in Sections I, II and III of this memorandum may appeal such action to the Secretary of the U.S. Department of Education.  An appeal may be taken only if notice of an appeal is filed with the Secretary within twenty (20) days after the applicant or recipient has been notified by the SEA of the results of its hearing. If, on appeal, the Secretary determines the final action of the SEA was contrary to federal law or the rules, regulations and guidelines governing the applicable program, he/she shall issue an order to the SEA prescribing appropriate action to be taken.  On appeal, findings of fact of the SEA, if supported by substantial evidence, shall be final.  The Secretary may also issue such interim orders to the SEA as he/she may deem necessary and appropriate pending appeal or review.

B. The SEA shall make available at reasonable times and places to each applicant or recipient involved in the appeal all records pertaining to the review or appeal including the records of other applicants.
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