Attachment C
Purchasing Cooperative Agreement/Contract Additional Content
For best business practices the Purchasing Cooperative Agreement/Contract signed by all parties will need clarification for each responsible party with appropriate legal language to address the following: 
1. Food safety liability issues and procedures involving personal harm caused by consumption of foreign objects in manufacturer products, i.e. wire in chicken nugget, fabric in hamburger patty, etc.  For example: Which party in the purchasing cooperative will take responsibility for notification of all other school districts, United States Department of Agriculture (USDA) Food Safety Inspection Service (FSIS) (all meat and poultry products), Arkansas Department of Health, Arkansas Department of Education (ADE) Child Nutrition Unit (CNU), etc. and ensure that proper protocol is followed in tracking all product that should be put on hold and/or obtaining a replacement product to be used in the interim period since meal service must continue. 
2. Failure of successful bidder to deliver product in the required time frame and/or as specified in the product bid.  Penalty or restitution to recover costs of replacement product should School Food Authority/Local Education Agency (SFA/LEA) find it necessary in order to maintain proper reimbursable meal services to students.
3. Vendor complaint resolution process and clarification of responsibilities for each party with regard to liability for damages incurred based on finding that the vendor complaint is legitimate.   

4. Purchasing cooperative SFA/LEA complaint resolution process that will be followed in the event that an SFA/LEA member of the purchasing cooperative has a vendor complaint, complaint about the food quality, food contamination, food specifications or handling of the bid process/procedure by a purchasing cooperative employee or third party consultant or company. 

5. Restitution and legal expenses by the SFA/LEA in case of student food poisoning settlement. For example:  Will legal expenses be equally shared by each SFA/LEA?  This can overburden an SFA/LEA with 500 students compared to an SFA/LEA with 10,000 students.   Another example for consideration:  Will legal expenses be prorated based on dollar participation of the SFA/LEAs?
6. Withdrawal process to be followed should a purchasing cooperative SFA/LEA want to withdraw from participation in the purchasing cooperative.  This should include the appropriate contact persons excluding a third party contract person, consultant or employee involved in the procurement process along with appropriate timelines for notification.  (Reminder:  Legal fees and penalty/penalties can not be charged to the non-profit food service account of a participating SFA/LEA.) 
7. Automatic immediate withdrawal options for school districts due to the following: 

a. Consolidation/annexation by State Board of Education

b. Fiscal Distress Designation 

c. Management of District taken over by Arkansas Department of Education 

8. Designation of responsibilities of each party in the event of bankruptcy of food distributor, food manufacturer, or any entity involved with a commitment to deliver product and/or financial obligation of the non-profit child nutrition funds would require a designation as to whether each SFA/LEA or the purchasing cooperative would be responsible for mediation and filing court required documents.   This situation can lead to debarment and suspension in cases where companies with a contract have failed to deliver product or misrepresented products with inaccurate product analysis, etc. 
9. Food recalls both voluntary and mandatory by governmental entities 

such as the FSIS, Food and Drug Administration (FDA) or food manufacturers would require a process to be in place to “Hold” products and/or to go outside the purchasing cooperative for an emergency purchase of product from another vendor. 

10. Liability of responsible parties where improper procurement has obligated     the school districts to pay for purchased products/food from a fund source other than the non-profit food service account funds.  

11. Liability of responsible parties for failure of food product to meet the

specifications as required, failure of product to provide the appropriate creditable serving(s) of required meal component, thus causing the SFA/LEA to lose funds due to (1) meals disallowed for reimbursement or (2) the district having to pay back an overclaim to the United States Department of Agriculture.  

