


Attachment B

Federal Requirements for Purchasing Cooperative Agreement/Contract
This AGREEMENT/CONTRACT, dated _____ between the governing boards of (list of School Food Authorities/Local Education Agencies (SFA/LEAs)):
 ____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
Herein referred to as SCHOOL FOOD AUTHORITIES (SFAs)/LOCAL EDUCATION AGENCIES (LEAs) and __________________ Education Cooperative and any sole proprietor, partnership, company or corporation hereafter referred to as agent(s), thereof, herein referred to as ________________ PURCHASING COOPERATIVE, specifies requirements for procurement of food and nonfood items by the _________________ PURCHASING COOPERATIVE for use in the SFA/LEA’s federal Child Nutrition Program(s).

Both parties mutually understand and agree that the __________________ PURCHASING COOPERATIVE will comply with the following requirements:

1. Adhere to procurement standards that reflect applicable State and local laws and regulations, provided that the procurements conform to applicable Federal laws/regulations* and the standards identified in this Agreement/Contract and any additional requirements of the United States Department of Agriculture (USDA) and the Arkansas Department of Education (ADE), Child Nutrition Unit (CNU).
2. Maintain a contract administration system that ensures contractors perform in accordance with the terms, conditions, and specifications of awarded contracts or purchase orders with applicable audit documentation of all transactions for (5) five years.  Copies of bids and bid tabulations, product analysis and CN labels to support purchases must be available at each SFA/LEA for legislative audit or private audit firm(s) review.
3. Maintain a written code of standards of conduct governing the performance of the _______________ PURCHASING COOPERATIVE employees and any consultant, contractor, or company engaged in the award and administration of contracts. No employee, officer or agent of the _________________ PURCHASING COOPERATIVE shall participate in the selection, or in the award or administration of a contract supported by Federal funds if a conflict of interest, real or apparent, would be involved. SFA/LEAs must at all times be in compliance with Arkansas Act 1599.  Such a conflict would arise when any of the following has a financial or other interest in the firm selected for the award:

a. The employee, officer or agent,

b. Any member of his or her immediate family,

c. His or her partner, or

d. An organization which employs, or is about to employ, any of the above. 

4. Officers, employees or agents of the _______________ PURCHASING COOPERATIVE will neither solicit nor accept gratuities, favors or anything of monetary value from contractors, potential contractors, or parties to _________________PURCHASING COOPERATIVE.  It is understood by all parties that Federal regulations (7CFR 3015, 3016, 3019) supersede current ADE regulations (Arkansas Ethics Rules 15.0, 15.01, 15.02) and no directives verbal or written, no rules, and no agreements may be set forth where the financial interest, travel expenses, registrations, educational trips, gifts or anything of nominal intrinsic value can be received either unsolicited or solicited by SFA/LEA, Education Cooperative, ___________ PURCHASING COOPERATIVE, Agent(s), school district club, or school district organization associated with an SFA/LEA or Education Cooperative doing business with the ______________ PURCHASING COOPERATIVE.  To the extent permitted by Federal, State or local law or regulations, such standards of conduct will provide for penalties, sanctions, or other disciplinary actions for violations of such standards by the COOPERATIVE officers, employees, or agents, or by contractors or their agents. (7CFR 210.23)
5. Make awards only to responsible contractors possessing the ability to perform successfully under the terms and conditions of any proposed procurement.  Consideration will be given to such matters as contractor integrity, compliance with public policy, record of past performance, and financial and technical resources.
6. Maintain records sufficient to detail the significant history of each procurement.  These records will include, but are not necessarily limited to the following:  rationale for the method of procurement, selection of contract type, contractor selection or rejection, and the basis for the contract price.

7. Assume responsibility, in accordance with good administrative practice and sound business judgment, for the settlement of all contractual and administrative issues arising out of procurements. These issues include, but are not limited to source evaluation, protests, disputes, and claims. 

8. Establish protest procedures to handle and resolve disputes relating to the _____________ PURCHASING COOPERATIVE procurements and always disclose information regarding the protest to the SFA/LEA AGREEMENT.  All procurement instruments must contain the vendor protest process/procedure to be followed.  A protestor must exhaust all administrative remedies with the ______________ PURCHASING COOPERATIVE, but must be informed of the right to pursue a protest with the Arkansas Department of Education and then the United States Department of Agriculture (USDA).  Reviews of protests by USDA will be limited to:

a. Violations of Federal law or regulations and the standards of this Agreement/Contract, and

b. Violations of the grantee's (state agency) or sub-grantee's (SFA/LEA) protest procedures for failure to review a complaint or protest.  Protests received by USDA other than those specified above will be referred to the grantee (state agency).
c. Violations of State or local law will be under the jurisdiction of the Arkansas Department of Education or local authorities.

9. Conduct all procurement transactions in a manner providing open and free competition consistent with the standards of 7CFR 3016.36.  Some of the situations considered to be restrictive of competition include but are not limited to:

a. Placing unreasonable requirements on firms in order for them to qualify to do business,

b. Requiring unnecessary experience and excessive bonding,

c. Noncompetitive pricing practices between firms or between affiliated companies,

d. Noncompetitive awards to consultants that are on retainer contracts,

e. Organizational conflicts of interest,

f. Specifying only a 'brand name' product instead of allowing 'a pre-approved equal' product to be offered and describing the performance of other relevant requirements of the procurement, and

g. Any arbitrary action in the procurement process.

10. Conduct procurements in a manner that prohibits the use of statutorily or administratively imposed in-State or local geographical preferences in the evaluation of bids or proposals, except in those cases where applicable Federal statutes expressly mandate or encourage geographic preference. 

11. Follow written selection procedures for procurement transactions. These procedures will ensure that all solicitations:

a. Incorporate a clear and accurate description of the specifications for the food and non-food items to be procured. Such description(s) shall not, in competitive procurements, contain features that unduly restrict competition. 

b. Identify all requirements which the offerors must fulfill and all other factors to be used in evaluating bids or proposals.

12. Ensure that all pre-qualified lists of vendors that are used in acquiring goods are current.  This list must include enough qualified sources to ensure maximum open and free competition. Also, ________________ PURCHASING COOPERATIVE will not preclude potential bidders from qualifying during the solicitation period.

13. Use the sealed bid method of procurement.  Bids shall be publicly solicited and a firm-fixed-price contract by unit price shall be awarded to the responsible bidder whose bid, conforming with all the material terms and conditions of the invitation for bids, is the lowest in price. Food Service Management Company Agreements/Contracts, Purchasing Cooperative Agreements/Contracts or other service agreements/contracts shall not be based on cost plus percentage or cost or cost plus percentage of income based on 7CFR 210.16(c). 

The following requirements shall be followed:

a. The invitation for bids will be publicly advertised and bids shall be solicited from an adequate number of known suppliers, providing them sufficient time prior to the date set for opening the bids;

b. The invitation for bids, which will include any specifications and pertinent attachments, shall define the items in order for the bidder to properly respond;

c. All bids will be publicly opened at the time and place prescribed in the invitation for bids;

d. A firm fixed-price contract award will be made in writing to the lowest responsive and responsible bidder. 
e. Any or all bids may be rejected if there is a sound documented reason agreed upon by all SFA/LEAs in the purchasing cooperative.

14. The cost plus a percentage of cost or a cost plus a percentage of income method of contracting shall NOT be used.

15. In the event either party commits a material breach, the breaching party may terminate this Agreement/Contract for cause by giving sixty (60) days written notice.  If the breach is remedied prior to the proposed termination date, the non-breaching party may elect to continue this Agreement/Contract.

16. Notwithstanding the breaching provision above, the SFA/LEA may terminate this contract for breach/neglect as determined by the SFA/LEA with written notification to ___________ PURCHASING COOPERATIVE, when considering such items as failure to maintain and enforce required standards of sanitation, failure to maintain proper insurance coverage as outlined by contract, failure to provide required periodic information/statements, failure to maintain quality of service at a level satisfactory to the SFA/LEA, or any other contract breach.
17. Adhere to the following contract provisions which are required under CFR 3016:

a. Compliance with the Copeland 'Anti-Kickback' Act (18 U.S.C. 874) as supplemented in Department of Labor regulations (29 CFR Part 3). (All contracts and subgrants for construction or repair.)

b. Books and records of the CONTRACTOR, i.e. FOOD DISTRIBUTOR, FOOD BROKER, and FOOD MANUFACTURER pertaining to the procurements on behalf of the SFA/LEA shall be available as required by State and Federal regulations for inspection and audit by either the SFA/LEA, State, or Federal auditors. 
c. In cost plus fee contracts ALL allowable costs shall be NET ALL DISCOUNTS, REBATES, and APPLICABLE CREDITS - See 7 CFR 210.21 and 220.16 below: 

Allowable costs will be paid from the nonprofit school food service account to the contractor net of all discounts, rebates and other applicable credits accruing to or received by the contractor or any assignee under the contract, to the extent those credits are allocable to the allowable portion of the costs billed to the SFA/LEA;

d. TRACKING system of all discounts, rebates and applicable credits to meet USDA audit standards. USDA sets the rules and regulations and it is Legislative Audit’s responsibility to audit each applicable school district’s compliance with such requirements.  See 7 CFR 210.21 and 220.16 below: 

(ii)(A) 
“The contractor must separately identify for each cost submitted for payment to the school food authority the amount of that cost that is allowable (can be paid from the nonprofit school food service account) and the amount that is unallowable (cannot be paid from the nonprofit school food service account); or

    (B) 
The contractor must exclude all unallowable costs from its billing documents and certify that only allowable costs are submitted for payment and records have been established that maintain the visibility of unallowable costs, including directly associated costs in a manner suitable for contract cost determination and verification;

(iii) 
The contractor's determination of its allowable costs must be made in compliance with the applicable Departmental and Program regulations and Office of Management and Budget cost circulars;

(iv) 
The contractor must identify the amount of each discount, rebate and other applicable credit on bills and invoices presented to the school food authority for payment and individually identify the amount as a discount, rebate, or in the case of other applicable credits, the nature of the credit. If approved by the State agency, the school food authority may permit the contractor to report this information on a less frequent basis than monthly, but no less frequently than annually;

(v) 
The contractor must identify the method by which it will report discounts, rebates and other applicable credits allocable to the contract that are not reported prior to conclusion of the contract; and

(vi)
The contractor must maintain documentation of costs and discounts, rebates and other applicable credits, and must furnish such documentation upon request to the school food authority, the State agency, or the Department,” **

e. Termination for cause and for convenience by the grantee or subgrantee including the manner by which it will be effected and the basis for settlement.  (All contracts in excess of $10,000).

f. All such records shall be kept on file for five (5) years after the end of the Federal fiscal year to which they pertain, or for such other period which the U.S. Secretary of Agriculture or appropriate State officials may from time to time determine; provided however, that if audit findings have not been resolved, the records shall be retained beyond the five (5) year period as long as required for the resolution of the issues raised by the audit. 

g. Compliance with all applicable standards, orders, or requirements issued under section 306 of the Clean Air Act (42 U.S.C. 1857(h)), section 508 of the Clean Water Act (33 U.S.C. 1368), Executive Order 11738, and Environmental Protection Agency regulations (40 CFR part 15). (Contracts, subcontracts, and subgrants of amounts in excess of $100,000).
h. Mandatory standards and policies relating to energy efficiency which are contained in the State energy conservation plan issued in compliance with the Energy Policy and Conservation Act (Pub. L. 94-163, 89 Stat. 871). 
i. Compliance with Executive Order 11245 of September 24, 1965, entitled “Equal Employment Opportunity,” as amended by Executive Order 11375 of October 13, 1967, and as supplemented in Department of Labor regulations (41 CFR Chapter 60).

j. Compliance with the Davis-Bacon Act (40 U.S.C. 276a to 276a-7) as supplemented by Department of Labor regulations (29 CFR Part 5).

k. Compliance with Sections 103 and 107 of the Contract Work Hours and Safety Standards Act (40 U.S.C. 327-330) as supplemented by Department of Labor regulations (29 CFR Part 5).

l. Notice of awarding agency requirements and regulations pertaining to reporting.

m. Notice of awarding agency requirements and regulations pertaining to patent rights with respect to any discovery or invention which arises or is developed in the course of or under such contract.

n. Awarding agency requirements and regulations pertaining to copyrights and rights in data.

This Agreement/Contract shall be construed under the laws of the State of Arkansas.  Any action or proceeding arising out of this Agreement/Contract shall be brought in the appropriate courts of the State of Arkansas.
IN WITNESS WHEREOF, the parties hereto have executed this Agreement/Contract as of the date _________ and _______________ year first written above.

_________________________________SCHOOL FOOD AUTHORITY/LOCAL EDUCATION AGENCY (School District):
Authorized Signature:  ________________________________________________________                                                                    
Name: ____________________________Title:  ______________________ Date:_________                                                                                                   
_________________________________EDUCATION COOPERATIVE Administrator of _____________________________PURCHASING COOPERATIVE:

Authorized Signature:  _________________________________________________________                                                                   

Name:  

________________Title:_______________________ Date:__________                                                                                               
_________________________________AGENT or THIRD PARTY CONSULTANT/COMPANY REPRESENTATIVE (Sole Proprietor, Partnership, Corporation):   
Authorized Signature:  ________________________________________________________                                                                    
Name: ____________________________Title:  ______________________ Date:_________     

WITNESS: 
Authorized Signature:  _________________________________________________________                                                                   

Name:  

________________Title:_______________________ Date:__________                                                                                               
*Federal References: United States Department of Agriculture (USDA) Title 7 Code of Federal Regulations: 210, 215, 220, 3015, 3016 and 3019; Richard B. Russell National School Lunch Act; Child Nutrition Act of 1966; Public Law 108-265 (2004 CN Reauthorization), and applicable USDA Policy Memos/Instructions 

** 7 CFR 210.21, 215 and 7 CFR 220.16

