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Arkansas Recovery Hotline: 1-877-682-1515

Commissioner’s memo - COM-10-132
Type: Informational 

Date: February 10, 2010

Response required:  No
Attention:  Superintendents, Co-op Directors, Facility Directors, ARRA Coordinators, General Business Managers
Section: Facilities and Transportation - Douglas Eaton, Director

Subject: Davis Bacon Federal Wage Rate Requirements
Regulatory Authority: American Recovery and Reinvestment Act of 2009

School Districts are reminded that the American Recovery and Reinvestment Act of 2009 specifically states that the federal wage requirements as specified under the Davis-Bacon Wage Law are to be followed by agencies expending federal funds for construction projects. Specific contract clauses have been identified detailing the construction contractor’s responsibility and were identified to be placed in any construction related contract issued by the school district. The U.S. Department of Labor (DOL) has federal oversight of these provisions and monitors these contracts for compliance.
Recent discussions with DOL revealed additional requirements, not found in the references previously given. It is the DOL interpretation that any agency that accepts federal funds for construction purposes assumes the role of the federal government, thereby becoming the “Contracting Officer” as referred to in the wage law. In executing this role, Federal Acquisitions Regulations (FARs) require the following actions of school districts. (The reference for these actions is FAR 22.406-6 and 22.406-7):

1. 22.406-6  Payrolls and statements: 

(a) Submission. In accordance with the clause at 52.222-8, Payrolls and Basic Records, the contractor must submit or cause to be submitted, within 7 calendar days after the regular payment date of the payroll week covered, for the contractor and each subcontractor, (1) copies of weekly payrolls applicable to the contract, and (2) weekly payroll statements of compliance. The contractor may use the Department of Labor Form WH-347, Payroll (For Contractor’s Optional Use), (copy attached), or a similar form that provides the same data and identical representation. 

(b) Withholding for non-submission. If the contractor fails to submit copies of its or its subcontractors’ payrolls promptly, the contracting officer shall, from any payment due to the contractor, withhold approval of an amount that the contracting officer considers necessary to protect the interest of the Government and the employees of the contractor or any subcontractor. 

(c) Examination. 

(1) The contracting officer shall examine the payrolls and payroll statements to ensure compliance with the contract and any statutory or regulatory requirements. Particular attention should be given to— 

(i) The correctness of classifications and rates; 

(ii) Fringe benefits payments; 

(iii) Hours worked; 

(iv) Deductions; and 

(v) Disproportionate employment ratios of laborers, apprentices or trainees to journeymen. 

2. Fringe benefits payments, contributions made, or costs incurred on other than a weekly basis shall be considered as a part of weekly payments to the extent they are creditable to the particular weekly period involved and are otherwise acceptable. 

(a) Preservation. The contracting agency shall retain payrolls and statements of compliance for 3 years after completion of the contract and make them available when requested by the Department of Labor at any time during that period. Submitted payrolls shall not be returned to a contractor or subcontractor for any reason, but copies thereof may be furnished to the contractor or subcontractor who submitted them, or to a higher tier contractor or subcontractor. 

(b) Disclosure of payroll records. Contractor payroll records in the Government’s possession must be carefully protected from any public disclosure which is not required by law, since payroll records may contain information in which the contractor’s employees have a privacy interest, as well as information in which the contractor may have a proprietary interest that the Government may be obliged to protect. Questions concerning release of this information may involve the Freedom of Information Act (FOIA). 

3. 22.406-7  Compliance checking: 

(a) General. The contracting officer shall make checks and investigations on all contracts covered by this subpart as may be necessary to ensure compliance with the labor standards requirements of the contract. 

(b) Regular compliance checks. Regular compliance checking includes the following activities: 

(1) Employee interviews to determine correctness of classifications, rates of pay, fringe benefits payments, and hours worked. (See Standard Form 1445 attached.) 

(2) On-site inspections to check type of work performed, number and classification of workers, and fulfillment of posting requirements. 

(3) Payroll reviews to ensure that payrolls of prime contractors and subcontractors have been submitted on time and are complete and in compliance with contract requirements. 

(4) Comparison of the information in this paragraph (b) with available data, including daily inspector’s report and daily logs of construction, to ensure consistency. 

(c)  Special compliance checks. Situations that may require special compliance checks include — 

(1) Inconsistencies, errors, or omissions detected during regular compliance checks; or 

(2) Receipt of a complaint alleging violations. If the complaint is not specific enough, the complainant shall be so advised and invited to submit additional information. 

For more information, please click on the following links: http://www.dol.gov/whd/recovery/AAM207.pdf; http://www.dol.gov/whd/recovery/index.htm#Guidance.

If you have any questions please contact Doug Eaton at doug.eaton@arkansas.gov or 501-682-4261.
Attachments
Form WH-347
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Form WH-347 (Reverse)
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Standard Form 1445
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